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A Different Ball Game 
by Steve Revay 

Construction is a 
mobile industry. 
Whereas most firms 
are regional in their 
operations, many 
others provide their 
services far afield. 
Increasingly, these 
fields are foreign. 

Construction conditions, regulations and 
contract provisions vary widely within a 
country. Often it is not fully realized that the 
contractual environment in other countries 
can vary even more widely. As they say, 
"it is a different ball game." 

Many overseas construction projects are 
executed on the basis of the FlDlC contract 
form. The accompanying article deals with 
some of the British provisions that are 
dramatically different from those normally 
applying in Canada and the United States. 

The pattern of RAL's own operations is 
similar to those of many of its clients. 
Whereas most of its work is "domestic", 
it has executed international assignments 
each year since its establishment in 1970, 
This experience and exposure has covered 
18 countries in five continents. 

Elsewhere in this issue is a report on a new 
association with J.W. Morris Ltd, and with 
Manning Seltzer which is designed to fur- 
ther enhance the value of our sewices to 
clients in the international construct~on field. 

Other brief items of an international nature 
reflect the world-wide mobility of members 
of the construction fraternity and of the op- 
portunities for business in the export 
markets. 
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THE BRITISH INFLUENCE ON INTERNATIONAL 
CONTRACTING 

"Contracting", in the context of this article, 
refers to the administration of construction 
contracts. One may ask, even with this ex- 
planation, whether a "British influem" 
exists at all and, moreover, why it is of any 
interest to a North American constructor 
(e.g., owner, architect, consulting engineer 
or contractor)? 

The answer to the first question is simple 
- the mod frequently used contract on in- 
ternational projects, i,e. the "Conditions of 
Contract (International) for Works of Civil 
Engineering Construction" is almost a car- 
bon copy of the Briish Institute of Civil 
Engineers (I.C.E.) Conditions, even though 
it is publiehed by the FBdkration Intetna- 
tionale des lngdnieurs - Conseils (F.I. D.I.C.) 
with headquarters in The Hague and the 
Federation Internationale des 
Entrepreneurs Europdens de BIiment et 
de Travaux Publics (F.I.E.E.B.T.P.) based 
in Paris. 
The Associated General Contractors of 
America gave its approval to the F.I.D.I.C. 
Conditions some time ago, accepting the 
Third Revision with all its English 
peculiarities such as the Bill of Quantities 
and the Nominated Subcontractor. 

As these practices represent the rule rather 
than the exception in England, and have 
been around since the beginning of the 
twentieth century, they have been ques- 
tioned, discussed and interpreted in 
English courts in a number of instances. 
Accordingly, there is a tendency, par- 
ticularly by international arbitration 
tribunals, to follow English jurisprudence. 
More significantly, however, Canadians are 
inclined to rely on English decisions, even 
in domestic litigation, without considering 
(or perhaps even realizing) that industry 
practice supporting those daisions may 
be totally different from the North American 
method of contracting. 

This latter possibility is the principal reason 
for needing to understand British contract- 
ing practices. 

It would be impossible to offer an ex- 
haustive treatment of this subject in such 
a short articlg the following comments are 
intended to highlight only some of the more 

dramatic differences such as the Bill of 
Quantities and the Nominated Sub- 
contractor. 

Generally, in England, two standard con- 
tract forms exist, namely: 

1. Standard Form of Building Contract, 
issued by the Joint Contracts Tribunal, 
which was long known as the R.I.B.A. 
contract, and now known as the JCT 
Form. This form of contract goes back 
to the nineteenth century, but has been 
revised five times, the last time in 1980. 
This Contract comes in six variants. 

2. I.C.E. Conditions, currently in its Fifth 
Revision (dated 1973). 

The terms of these two forms of contracts 
vary widely, b the point that English legal 
texts nowadays deal with only one form in 
the m e  edition. There are similarities also; 
for example, both forms rely on the Bill of 
Quantities and provide for Nominated Sub 
contractors, albeit treating these notions dif- 
ferently. It should also be noted that two 
of the six JCT variants are without 
quantities. 

BILL OF QUANTITIES 
The reader must be wondering by now 
what is so unique about a Bill of Quantities 
and, more importantly, how does it d i e r  
from the Schedule of Quantities and Prices 
used in many North American unit price 
contracts? 

The Bill d Quantities contains a precise and 
detailed definition of the scope of the work. 
In the building industry, it is usually divid- 
ed into trades and, in this respect, has a 
lot of similarities with the Norlh American 
"Technical Specification", as opposed to 
a mere listing of quantities to be priced. 

A JCT form of contract with quantities (as 
opposed to approximate quantities) IS con- 
sidered a lump sum contract, even though 
in practice neither the owner nor the con- 
tractor can be certain of the final price un- 
til the remeasurements have been 
completed. 

Simply stated, the Bill of Quantities usually 
fulfills three independent contractual f unc- 
tions (at least in theory), as follows: 
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BMsh InlRmca ctmt'd. 
1. To value variatim; 

3. To produce a final remeasurement of 
the ultimate contract sum, whether or 
not the work hm been varied. 

In the building in* bcth the iW 
prepeFeakn and the periodic and final 
remeasrurement of ths quantilies rest with 
a Quantity Suveyor rstdned by the awner. 
In the civil engineering Industry of England 
there ie no separate profession concern- 
ed with the qwntitiee and the above three 
functim are discharged by the Engineer 
d record. 
One d argre that t h ~  uarual wntraEt 
schedules (of Quantftles and Prices) In 
North Arneriia have the same uaes as 
deacrlbsd ebowr - where then is the 
dWfers& 
T h e ~ t y p e o f ~ a c t s a n d p n r -  
W y  the Third Edtion d F.I.D.I.C. con- 
t r d s  are basad on the principle that the 
quantities are dmated quantities ([.em a p  
proximate) and 'Yhe €&$nmr shd...arrcer- 
tab and determine by dmeasuement the 
valueinwxurcWmwilhlheoontractof 
work done..." i-e.. applying the tendered 
unit prices tothe actually measured quarc 
titles. (Except where the contract contains 
a quantity variation dauee). 

A S ~ t o ~ b O l h I h e r n F o n n a n d  
he  FiRh Edlion d the I.C.E. fam consider 
quantity fluctuations aa  variation^" 
ordered pu- th m- 
tiwl clause to be d u d  acrording to the 
valuation clause allowing for "Llr vrlua- 
tlon" or "ma8onmbk prkr" and not 
necessarily pmmt to the tendered unlt 
m=. 
Amndaread-withtheuaed 
Bill of Quantities is the imporation of the 
Standard Method of Measurement (of the 
C.E.S,M.M. In conjunction with the I.C.E. 
m). 
6dh the JCT and the I.C.E. fams 
mtheddmmmul 

. . dthequanliliesahall 
bedeemedtohwebeenpreparedand 
measurements shall be made -ding to 
the procedure set forth In the Standard 
Mdhod. and 

"Any enw in deacrlpdkn or in qum 
tity or omission d items from 
the ,.. BiU ...shal be crrrreeaed and 
deemed to be a vari ation... unless 
othenulw expmsly stated in respect 
of any qxdd item or Itema" 

TheseS&u&atenotwithoutambiguily 
and thslr m gave rSse to a bng line of 
litigation sometlmee with inconsistent 

results. It must be reallzed that In Englirh 
practice the Artidea d Agreement and 
Cond~dContractdonatcwWnail 
the obllgtrtions d the ammta, many d 
which are set ou& in the Bill of Qu9ntitie8. 
Nmrlheless, Claw 12(1) of the JCf con. 
dltlons (1 963 Editlon, but left unahenged 
In 1980) stateis as follows 

"...but aam w &reseid mthing 
OOntainedinthe~BTlsehal l  
override, madifyoraffed inanywey 
whabower the application or inter- 
pretation of that which is wntalned 
in thm Conditions." 

Theabow~nswerecQnslideredby 
t h e H a m e d h r k i n h - d v  
lndurtrkl trtrtu Carpornth v. 
Whpey -1 Cc. (1972) = they run 
contrary to the general rules of contract in- 
terpmtalion according to Mich the qseific 
(in this case h Bill of QuanWlm) takes 
 thege general bnthiicase 
the JCT Form). 
Lord Juslke Oennh, speaking far the 
Appeal Court, eonddered that because the 
Contract Bills formed the basis of the con- 
t r a c t ~ ' ~  ~~ t h e  Bills ought to take 
pmedmco m r  1 ad). The Haum 
d Lords -, and Lord J W b  
StevanaonMlMtosay 

"To apply the ~eneral prindple that 
type should prevall over print seems 
to me to contradict the express pro- 
vision d- 12thathrewm 
is to be me d this particdar con- 
tract: the $pedal c m d h w  in type 
aretogi\Feweybothe~enerJcan- 
d i n s  in prtnt. The words in &use 
12, 'or Necl In any way whatsoever 
the appllcatlon or interpretdm of 
that which Is conCBined in these am- 
dlians'. rresm to mean thd in this 
mrad he bills d quanhitles ere 
'Corm3 BiL' Inwfar as they deal 
with 'the quality and quantity of the 
work included in the contract sum', 
but tha i d a r  as they state wndi- 
tim at the amtm they have no 
effectmtheprkRedcmdMm.. 
... In& as they idrodwe furVler 
contractual oblbatim, as they do a1 
pmge 9, they may add obligations 
which are wmhtent with he obilge 
tionsirnpowd 6ythecodhm but 
theydonotdbtthembyavenibrg 
or modifying them or in any oihr 
way whatsosver. 

It Mlows from a lbal interpretation 
of clause 12 lhat the court mud 
disregard - or even reverse - 
ordinaryandssrrsibledesofo#l- 
ebuclion and lhd the first of the 
daeumenb comprising the worlss 
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SHORT PIECES 

DRlE Sponsors Study on 
Construction Export 
Benefits 
TheFeKhdbpemalofRegknal 
lnckWal Expansion cammissioned a 
study on the direct and indireet benefits to 
Canada resulling from ha axport d cow 
wlng and amwdbl m. A 
nmber daoaualoase- are imfdu- 
e d e n d t h e i ~ 8 r e ~ t h e ~  
benelsk are appreclebly larger than h m  
prevlwsly been idenllfied, 
RAL VbPreaident Baker Oaigle is acbino 
s r ~ m A d v h b ~ ~  
~N~~ 

PMI '86 in Montreal 
September 1 9-25 
Among the intsrnarmonal co- 
gpdlwinw k h g  held in Carrada this ylear 
i e t h e P l o j e e t ~ I ~ s 1 ~  
Amual ~ ~ p o o i u n ,  Deleg&w 
fm all continentsars sxpedd to &and 
the week-long program of bchnical SBS- 
aion8, emputer aoftware exhibit$, 
wahhqn~ and mra. 
RAL VbWcie~I Regula BRniss is 
responslble4cxorgdzhglhetecluidaa 
tlvRles.ShsisaparRChekmenoftheBcrerd 
of PMI International. 
RegisbatianOomrstwuav~fromPMI 
~afrunUmPMIheadalllce,P.O. 
-45, H1, PA 1- USA., Td.: 
(215) 822-1 7 s .  

RAL Papers at 
Ovemas Conferences 
RALaleoparlicipabeeiniMmAimdawc 
~ 0 n ~ ~ F o r ~  
ple,StevrrFbvayaDlrendedtheIn8e~ 
Colloqulwn on CwK;ret€i in Devdoplng 
Countrim, Palcistan, hsl December. where 
he a peper on "Faundations 
a n d C o n c r a a e S n d u W . M B ~  
pranptsd him bo pmpm a paper ad- 
waling the use d Vahm Engineering 
rneh&bgy to emre  ttud appropliate 
recognition is glven to I d  cowlruction 
rBWummandpr-by-- 
lng cepltal proid8 in Third World 
cwMeaThiswa8ghmattheBLildhg 
~ ~ d t h e ~ I n  
t e r n a l b n e l c h ~ ( W B ~ i n  
BalsdonMred, Hungary, in May, 1986. 



Wmpeys dfmd in W r  tender d I7 
Oecemberl96Btocanyoutex- 
~ ~ l h e c a w t h w n k o k -  
ing at the second of those 
dawrnents to see what the firzd d 
themmeans.8utthatisbeclrraettm 
second daaument ir..a w d  b 
ment and part d it deels with mat- 
ters which should have been incor- 
porated in the Prat; and that part can 
only live with clauwi 16 H it has ... a 
different aubm matter..." 

This decision, which i6 probably correct in 
l a w b u t i s m n t r a r y t o ~ p r d c e ,  
i s a n ~ ~ p l e o f t h e ~ d  
the English courk to InWpret contracts 
l i l y  everr if lhe d e & h  g i m  a pabd- 
ly unreasonable rssu)t. 

A similar, but even mom striklng example 
af strict interpretation, is the decidon 
rendered in the caw of Tlollops E. Cblh 
Ltd. v. Narth-Wert Metropolltan 
R s g k d  wl+d mud - Hamm a f  
Lords(l9m)9BLRW,whiehdecIsionhse 
already been consWmd in C a n e .  
Inthiscaae,thejobwas&hddinthree 
@-==-hphaseMnga=Pfmb 
contract sum end ea candrtions. Phase Ill 
was to have Med upon the mrnpletion 
of Phase I, but had to be completed at a 
specific date. During the construction of 
Phase I the cantractor was granted 57 
weeks d extemktn. He argued that the 
same~donougMalmtoapplyt6the 
weral mplelkn, aa without such an ex- 
-, the m ~ k w e d  f ~ r  phase III 
would be mdmd to f 6 months from the 
agreed upan dumb of 30 months. 

The Hcwm d Lorde' dedaion was given 
by Lord Peareon as follows: 

''The badc principle (Is) that the 
court d m  not make a contract for 
the partiea The owrt will rot even 
improve the cmtmt whkh the par- 
ties haM rnade fa thmmlws, 
however desirable the im- 
pmemmb be. The a r t ' s  
funtSanlstolnterpretandqdythe 
contmci Hhleh ths paties have 
made for themdves. t l  the exprw 
terms are perfectly dear and free 
from amblguily, there Is no choke to 
be made betw68f1 dHferent pmsible 
meanings: the dear terms mud be 
appliierrerrIfIhecarttmcssome 
other t e r n  would have been more 
writable. An u m q m m d  term cm 
be implid I and only tf Ihe court 
finds that the pwlim must h m  im 
aendedthrdtwntornpartdtheir 
c o r n  Lbndenwghforthecourt 
to find that such a term would have 
been adopted by the parties as 

reasonable men if it had been aug- 
ossted to them: it muat have bmn 
a tirm ttwn went without saying, a 
tsrmnecessaryto*bud~d- 
mtothecaWS,  a m  whleh, 
t h a r g h ~ f o n n e d p a r t d ~ m  
t r e c t w N c h t h e ~ m & e f w  
themdws 
The r e l W  ex- term is enlife- 
ly dear and free from ambiguity: the 
date for cunpletion d phase Ill Is the 
date stated in the appendix to me) 
cmditim..That terms in itself can 
h only one meaning". 

I.N. Dunean Wdl;w;e, the Editor d 
Hud#nlr Buldlmg En@mrlng Con- - in an arlide in 1975 in the lkumrl 
d ~ L r r r m d c o m n u c 0 , h a d  
thbtoeeyabouttheuseoSContractBills: 

"For the several reasons which I 
have endeavoured to make plan In 
thia Article, employers and their pre 
fembnal M s e r s  in oounMee o(her 
thm the U.K wadd do wel  to 
ponder W l y  Wum yield- to 
the blend- of Ihw# prAting 
fomardco~faoonf f ruc l iwr  
pPJecEBrnUaeEmdQuullse$ 
certainly il hair Incorporatlm L 
dected in the tefrrt6 which are now 
nearly unhfersal in the U.K. The prln- 
clpal crlticim is not that remasure- 
ment is permitted (1.0. the 
"Schedule" principle), but that It h 
permilted in a way which podtidy 
encwraw apparently blndlng 
"WWW' p W  to be depated 
f rwntoanunpraddeb lem 
governed by rm dew W a "  

NOWMATED SUBCONTRACTORIl 
The h u e  of Nomimed S U ~ C O I I ~ ~ ~ ~ W ~  is 
even more controversial. In both JCT and 
I.C.E, brms the owner ha6 the right to 
nominate 6ubwntractoce. This i6 achieved 
by the w c h i i  negotirwting with wbmm 

and &ng the tmm d their 
ag~withoutprla~ltrdim with 
the main cmlr&mI memly lnfarmlng h h  
d t h e ~ u p o n t m m t o v l r M c h t h e  
main c o d m h  b then bound. 
Thls system, in the words af Lwd Reid, is 
an Ingenious attempt to give the anplayer 
the bendlt of two opposlng ooncepts. 
Theoretically, it enables him to have dl the 
dv- d chming hla own spdaliat 
contraetoc and af bargddng with him for 
his prim and the t e rn  d tis contr8ct end 
fortheperOarmFlnoedmkR- 
t h e ~ d m u l l l @ c n y d d i r e e t  
contr-. 
In pmdb, the system isfull d pitlalb and 

Itisastrangeaituationinwhich 
the contractor agrm under the terms of 
his contract (e .~ .  JCT or I.C,E. form) to 

accept, as a suboontrtrctor, a firm impos- 
ed upon hlm by the Architect, s u m  to 
sane nanind dgMs d ob)ecl30n. In rehrm. 
the Owner qgs b liml his right agaiml 
t h e m i f t h e t - r n  ia 
ckhyonIhepar tdaNun~Subcm 
m a a n  begmndsfwanextmhnd 

in damages. On the other hand; the mrt 
tr-r assumes respondtility for the 
workmanship of the Nominated Sub 
ctxltractors. 

This m a y  in the fwip&w Mamihip 
dthepdeu~beenlaokedabythe 
House of Lord8 in the Clty ot 
-v. J.Jwvb&%onrnd 
ParW Und LM. (1070) 7 BLR 64. In Ws 
case, Jarvie c o n t r d  to build a IIU- 
stwey car park r d n g  an piles (to be in 
Stened by Lind). Lind canplated (apparent- 
ly) his work on time and left the site. Some 
weeks later, It we6 dlmwred that many 
of the piles were wbtandard and need- 
ed replacement As a reeult, the mdn am 
t radrms~21 .5 rme lca  JanriscWm 
ed extension due to cielay caused by a 
Nomi- -. Thjs r e q u  
w a s ~ ~ t h e d d a y w a s n d  
"0nthepartWIhew~alhargh 
caused by him. 

The relevant excerpt from Lord 
Wilberfome'a speech ia w follows: 

"My Lords, if wch an interpretation 
were imposed by the words used. il 
would have to be accepted 
whatever (shod of completely 
fmmding ths coryrad) the came 
q n  might be. Wbin the limit I 
have rnentiwd the parties must 
abidebywhattheyhaveagreedto 
and it is not for the cwrts to make 
a sensible bargain for them ... 
... It is only necewery to poiM to the 
f & t M i f t h e ~ h t h e p i l e s h d  
m d i  before the sub 
contractcanplalion d&t, andworlr 
hadbeen&ancepitinhendb 
remedythem-mprodudnga 
similar p e w  d deley in Ihe complb 
Car d the mdn oontrad -the dam 
would, it seems. have applied. but 
it doss not do m if the work was 
'mplete '  mugh defectkre) on that 
same date so th& the contractor 
could take ovsr. One mud set 
~~~~~~th;d,rthe 
albcrmbaet wark is a p f m d y  
canplsted end handed over, and 
some eppeer very much 
W r  but before the contrad d*, as 
they rnw in a large contract thi 
would nd, on the mployler's mm 
mction, be a case of delay, though 
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it might be so on the sub- 
contractor's. But even so, the first 
type of ditficulty is a very grave 
defect and e aerlws redlection m the 
clam; Indeed, I cannot believe that 
the professlonal body, retalising how 
defecllve this ckm is, will a l h  it 
to remain in its pmwd formfom, But in 
my opinion, tha@ R is nerrw 
ag#8ableto~vetodroosethe 
l m d  twloineangruities, we have 
to do so here, and I find the 
ernplayer's version Wmes for this 
nd very flattering de scriptian..." 

Another difference between British and 
North American prectlces Is that English 
law doss not recognlrs construction EO 

celeretlon, and In Pect in most cases the 
archlteetlengineer can grant an extension 
in retmqxt Thb b not so, however. i f  
d d a y w a s ~ b y ( h e O w n e r . S w  
A- WIWdlw - 
Ltd. v. Wlllhm My Cmw Urbm 
D k t M  Coundl (decision by Lord 
Denning). 

Tttese polnEB are not -, but they 
ought to ixl as beacons rpgelmt complete 
reliance on court declslons or adoption of 
contacl administrative pracbices (e.g. terms 
of contracts) without proper understanding 
of the underlying eircummces. 

- m C k p # t ~ p l b l i ~ b y k w  
and LirnlDed, a national Bm, d 
Manegamed CMlultenls and Codmiion 
E c o ~ ~ a l i z h ~ i n ~ C a r r t r u c l i o n ~  
a w m m l t R e l Q i # l e ~ - m a y b e  
wmdwd; wllh a credit rn lo sclum 
ammhM. YarrcommenEBandsuggealiwrs 
fa future artieke me wkom. 

Edltbn frawaiw dhponlble sur demande. 

MSR INTatNATlONAL INC. bu-assucia~ ~l i th mib~ery addvilian 

RAL has recently pined Oorces with J.W. 
Morrls Ltd., a W s s h i i W  M- 
ment Consulting firm, with a view to pur. 
suing the International and the U.S.A. 
markets m r e  actively. The new Company 
offers the same basic services as RAL, with 
a high degree of interchangeakility among 
the p m n d  of the two Companies. The 
name of the new Company is MSR 
INTERNATIONAL INC. and its d k ~  is 
loeemed at 3800 N. Fairfax Drive, Suii 7, 
Arlington, Virginia 22203 FBI: 
703-625-4875). The Pm*dent d M S R L 
J.W. Morris, its SecretawTmewrer ia 
Manning Se)l;aer, and ~ e a &  Manager is 
Stephen G. Revay. A brief resume of Jaelr 
Momis f d l m .  

. -  
During the pat forty years, General Mwrls 
has been integrally involved in the pro- 
gramming, planning, design, construction, 
operation and maintenance of major con- 
anrctkn projects borh in the United Stabs 
and -. G m d  Morris Q a &ate 
of the United SMes Military Academy and 
hddsaMWmDegeein mneringfmn 
theUnhrerartyoflowa 
In 1880, Oeneral MarrisWiredatheCM 
d Engine-, Urited St&s Army Corps d 
E n g l m .  Hls duties included dlra 
responalMl%y for the $9 billion annual 

caWmtian in the United SMes and 
ovemas. General Morrie dm Wabhied 
the organization and management pn, 
c e d u r e s f o r t h e ~ b i y b n m ~ p r o  
gram In the Kingdm af Saudi Arabia and 
the design and construction organizalion 
to build two modern airfields in lsrad as a 
result d the Camp David Agreement. In 
1977. General Morris received the "Con- 
&mtion Man d the Yew Award" from 
E n g l w  i nmqp lhn  
of his contribuliMIs to the c#lstruct&n in- 
d W y  and was inducted into the NaHonel 
Academy of Enginesrinq. 
During his military s m v b .  General Morris 
[nauguated value enginesring In he Corp 
of Engineers He also establiskred the Oflice 
of Foreign Programs for the Chief of 
Engineers and has personally consulted 
with the M e r s  of various forelgn countriee 
concerning design, cwlstruction and 
opation of mjm m i l i  and civilian an- 
dmdhm pr+& a&&e the United States. 
Generel Morris is a member d numerous 
professional sociebies and has recehred 
many awards induding the Pddeniial 
C i o n  for Management by P m k b t  
Lyndon B. Johnson. As a professor at the 
University d Maryland, he developed a 
graduate wurse in Construction Manage- 
ment. He has extensive experience in the 
field of contract administratbn, project cob 
trd and construction management. He has 
written and lectured extensivdy in theee 
fields. 

General Mwris has been for many years 
a principal in a msuhing firm providing 
merit and markding services to the 
construclion industry. He has also par- 
tkiw in lh revRw and an- ol major 
construction dairns. and has b88n relain- 
ed as a consultant and expert witness. 
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